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I, Any person aggrieved by this Order-In-Appeal issued under the Central Excise Act
1944, may file an appeal or revision application, as the one may be against such order, to the
appropriate authority in the following way :

\eTIe AR BT G e
Revision application to Government of India :

(1) e weuree gee SRR, 1994 @) G FieEf AA Ay T el @ AR W yErKn R & JY-HR B
vept WRR(F @ afeife gerdevr S SRR WP, WG wewR, faw Ay, s Rarrr, Al 4ifSter, olla-r Qu
e, wae Anl, g fRweh - 110001 B & SN AR

(1) A revision application lies to the Under Secretary, to the Govt. of India, Revisiori
Application Unit Ministry of Finance, Department of Revenue, 4" Floor, Jeevan Deep Building,
Parliament Street, New Delhi - 110 001 under Section 35EE of the CEA 1944 in respect of the
following case, governed by first proviso to sub-section (1) of Section-35 ibid :

(ii) AR aret @) BT & AR org O B wRwE A R W0SRIR @ S BREE AT (B vsniR a
e WUSITR  wret @ o ge Anf A a fRY e A aveR A e bw fesef) e 3 At R s gl
are @) ufesar @ AT g8 Bl

(i) In case of any loss of goods where the loss occur in transit from a factory to a
warehouse or to another factory or from one warehouse to another during the course of
processing of the goods in a warehouse or in storage whether in a factory or in a warehouse.

() e B aree B e oW e A FArifa me wwoan e B ARl A sgar e ded el WSWIE
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(b) In case of rebate of duty of excise on goods exported to any country or territory outside
India of on excisable material used in the manufacture of the goods which are exported to any

country or territory outside India. A T

() afy gem @1 PaE Ry @ AR @ ase (Jure 1 e @) Frafa [ warwer &1 [ 08/

(c) In case of goods exported outside India export to Nepal or Bhutan, witﬁo@ytﬁ;
duty. LTSN
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Gl X ,
(d) Credit of any duty allowed to be utilized towards payment of excise duty on final products
under the provisions of this Act or the Rules made there under and such order is passed by the
Commissioner (Appeals) on or after, the date appointed under Sec.109 of the Finance (No.2) Act,

1998.

(1 e wearee e (andier) PamrEe, 2001 & P o @ il Rffhe gra 3@ gu-g i A ukvdl 3, O
s @ ufy e AR fete WA W @ R ge-amaer vd ander sndw B Al oftradl & vy gl amags fa
oI TR | S ary @ 3. dr gered @ sl awr ss—g A FalRa wr & A B WY B Wi A6 AT
& ufy ) B =@y

The above application shall be made in duplicate in Form No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which the order
sought to be appealed against is communicated and shall be accompanied by two copies each of
the OlO and Order-In-Appeal. It should also be accompanied by a copy of TR-6 Challan
evidencing payment of prescribed fee as prescribed under Section 35-EE of CEA, 1944, under
Major Head of Account. _
(2) RRGF amied @ Wrr 8 Herd @ UF oid Wl a1 Sel @i el WYY 200/~ BRI AP B SMY R
SR e YN U g @ waral 8 @ 1000/~ Wl W P T I |
The revision application shall be accompanied by a fee of Rs.200/- where the amount involved is
Rupees One Lac or less and Rs.1.000/- where the amount involved is more than Rupees One

Lac.

- i s, DY STUTET Yok G AR sifieli urarideo & vl adier—
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1) ety SeTEA Yo AR, 1944 B TRI 35— wdl /35-3 @ IaTa—

Under Section 358/ 35E of CEA, 1944 an appeal lies to :-

aafeied aRess 2 (1) & i aaig AR @ st B i, afvall @ mrrel A T Yo, Beld eUIE
g6 Ve NaTHY ey AR (Riede) & uf¥er &y NfRw), srmemErs 1 gaT wiforer, wgaTel
9794, IERAEI, 3IgHAQHEIQ, W 380016

To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 2" floor, Bahumali Bhavan, Asarwa, Ahmedabad-380016 in case of appeals other

than as mentioned in para-2(i) (a) above.
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The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 as
prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be accompanied against
(one which at least should be accompanied by a fee of Rs.1,000/-, Rs.5,000/- and Rs.10,000/-
where amount of duty / penalty / demand / refund is upto 5 Lac, 5 Lac to 50 Lac and above 50 Lac
respectively in the form of crossed bank draft in favour of Asstt. Registar of a branch of any
nominate public sector bank of the place where the bench of any nominate public sector bank of
the place where the bench of the Tribunal is situated

(3) 3Rk g Ry W P U syl @1 W B ¥ A uee et shew @ frg whe w1 T 8 Jarer g
et Wi ARY 3w aed @ g ge N R (e wd) el aad & Fru genRefy st mmuiRaor &) va il
a1 BN R B v g e Sk |

In case of the order covers a number of order-in-Original, fee for each O.1.O. should be
paid in the aforesaid manner not withstanding the fact that the one appeal to the Appellant
Tribunal or the one application to the Central Govt. As the case may be, is filled to avoid
scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.
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One copy of application or O.1.O. as the case may be and the order of the adjournment
authority shall beer a court fee stamp of Rs.6.50 paisa as prescribed under scheduled-| item of
the court fee Act, 1975 as amended.

(5) =7 3 Wafra ArTel @) PEer S arel Pl @ SR A e i fsar arer & S g, Sy
TeuTeT Y Ud waree sdiena =iy (wraffafd) Freer, 1982 3 MAfRe 21

Attention in invited to the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.
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For an appeal to be filed before the CESTAT, it is mandatory to pre-deposit an amount
specified under the Finance (No. 2) Act, 2014 (No. 25 of 2014) dated 06.08.2014, under
section 35F of the Central Excise Act, 1944 which is also made applicable to Service Tax
under section 83 of the Finance Act, 1994 provided the amount of pre-deposit payable would
be subject to ceiling of Rs. Ten Crores,

Under Central Excise and Service Tax, “Duty demanded” shall include:

(i) amount determined under Section 11 D;
(if) amount of erroneous Cenvat Credit taken;
(i) amount payable under Rule 6 of the Cenvat Credit Rules.

SProvided further that the provisions of this Section shall not apply to the stay
application and appeals pending before any appellate authority prior to the
commencement of the Finance (No.2) Act, 2014.

(6)(i) wmﬁr%uﬁaﬁw;@m%wwaﬁgﬁywaﬁmmmﬁmﬁwﬁw
m@;ﬁfﬁm%Wwﬁaﬁﬁmﬁmﬁaﬂa&m%ww STITITST T Y ST Feell &

(6)(1) In view of above, an appeal against this order shall lie before the Tribunal on payment of
10% of the duty demanded where duty or duty and penalty are in dispute, or penalty, where
penalty alone is in dispute.”

Il Any person aggrieved by an Order-in-Appeal issued under the Central Goods and Services
Tax Act, 2017/Integrated Goods and Services Tax Act, 2017/Goods and Services Tax
(Compensation to States) Act, 2017, may file an appeal before the appropriate authority.
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ORDER-IN-APPEAL

M/s Inductotherm (India) Pvt. Ltd., Plot No.SM-6, Behind Colgate
plamolive, BOl G.I.D.C., Phase2, Sanand, Ahmedabad -382 170 (hereinafter
referred to as ‘the appellant’) has preferred two appeals against 0.I.0. No.
MP/05/DPemand/08-09 dated '21.07.2008 and MP/16/Demand/08-09
dated 31.101.2008 (hereinafter referred to as the ‘impugned order’) passed by
the Assistant Commissioner, C.G.S.T. & Central Excise, Division-III, Ahmedabad
North (hereinafter referred to as ‘the adjudicating authority’). Shri Hardik H
Medh, Financial Controller & C.S of the appellant has also preferred two appeals

against the said impugned order passed by the said adjudicating authority.

. Briefly stated, the facts of the case are that the appellant is engaged in the
manufacture of Induction melting / heating furnace, welder & parts thereof falling
under Chapter 85 of the First Schedule to the Central Excise Tariff Act, 1985
(hereinafter referred to as CETA, 1985). It was observed by Audit Officers that they
had wrongly availed exemption benefit of Notification No. 10/1997-CE dated
01/03/1997 on goods that were not Scientific and Technical Instruments or
Apparatus or Equipments (including computers) not accessories and spare parts
thereof and computers as the cleared goods were Induction furnaces or its parts.
Therefore, two show cause notices dated 22.02.2008 and 25.07.2008, covering
period from August 2007 to December 2007 and from January 2008 to June 2008,
were issued to the appellant for recovery of central excise duty amounting to
Rs.2,37,188/- and Rs.22,808/- with interest. The said show cause notices also
proposes for imposition of penalty under Section 11AC of Central Excise Act, 1944
on the appellant as well as under Rule 26 of the Central Excise Rules 2002 on Shri
Hardik H Medh. In the impugned order, the demands were confirmed and also
imposed penalty equal to the duty amount on the appellant. A personal penalty of
Rs.10,000/- was also imposed on Shri Hardik H Medh vide the impugned order.

3. Being aggrieved by the impugned order, the appellant and Shri Hardik H

Medh has filed the instant appeals, mainly on the following grounds:

e The adjudicating authority has acted without jurisdiction in denying
exemption under Notification No.10/1997-CE, even though there was no
dispute on the fact that the goods were supplied by the appellant in pursuant
to the certificate issued by the institutions specified in the notification; that
when it is certified by the said institution, the authority have no jurisdiction
to hold that the goods in question were not scientific and technical

instruments, apparatus, equipments.
« The statement of Hardik H Medh was totally irrelevant for deciding the issue
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the institution as scientific and technical instruments when the ekpression is
not defined under the notification or under the statute.

« The description of the goods i.e scientific and technical instruments,
apparatus and equipments specified in col. 3 of the notification to ensure that
only those goods were granted exemption which were actually used in
connection with the activities and purpose of the institutions. Since there was
no specific heading or classification for the goods, it has to be decided on
case to case basis. Therefore, the finding of the authority regarding
description of goods specified in col. 3 of the tale is wholly illegal.

e The penalty imposed is not correct and sustainable.

4. Personal hearing in four appeals was held on 29.11.2018. Smt Shilpa P Dave,
Advocate appeared for the same and reiterated the grounds of appeal and pointed
out that identical matter has been remanded and requested to remand these

appeals.

5. Having carefully gone through the contents of the impugned order as well as
the grounds of appeals, I find that the matter for decision before me is [i] whether
the exemption benefit under Notification No. 10/1997-CE dated 01/03/1997 is
available to various types of Induction furnaces as well as products like Induction
Coil, Spares of Induction Furnace, Induction Billet Heater & Accessories; Air
Vacuum furnace, Non-asbestos insulation sheets etc. cleared by the appellant; and

[ii] the penalty imposed on Shri Hardik H Medh is correct or otherwise.

6. In these appeals, I observe that the issue involved was decided by the
Commissioner  (Appeals), vide his OIA No.169 to 172/2009 (Ahd-
1I)CE/ID/Commr(A)/Ahd dated 31.03.2009 by upholding the impugned order,
though the Hon'ble CESTAT, Ahmedabad has passed an order dated 05.02.2009
(against order passed by the jurisdictional Commissioner) which is in the favour of
the appellant. The Commissioner (Appeals) has held that though the CESTAT's
order is in favour of the appellant, there are options with the Revenue to review the
same and to prefer an appeal against the said order; therefore, the benefit of the
said order cannot be accorded to the appellant at the stage when appeal period is
not over. Against the said order, an appeal was filed by the appellant before the
Hon’ble High Court of Gujarat and order dated 02.12.2009 and the Hon’ble High
Court has remanded the case to the Commissioner (Appeal). The relevant portion of

the order is as under:

w18. Having regard to the facts of the case and keeping judicial principles in mind,
and without expressing any opinion on the controversy between the parties, we
guash and set aside the order passed by the Commissioner (Appeals) only on the
short ground that the Commissi eﬂ({\p@%&ls) is bound to follow the order of the
CESTAT in petitioner’s own ca$é: “'eﬁfﬁégzye\ r so long as the said decision is not
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reversed or suspended by the High Court or Supreme Court, or any distinguishing
feature is not pointed out by him. We, therefore, remand this matter to the
Commissioner (Appeals) with a direction to decide the Appeal afresh in conformity
with the CESTAT’s order or in the alternative by passing a speaking order as to how
the CESTAT order in the earlier year in petitioner's own case is not applicable to the
facts of the case before him. By the time the fresh order is passed, if the order of
CESTAT is either reversed or suspended by the Apex Court, the Commissioner will
take appropriate view in the matter. ¥ '

s On other side, the department has filed an appeal before the Hon’ble
Supreme Court of India, against the order dated 05.02.2009 passed by the Hon’ble
CESTAT. In the circumstances, all the four appeals mentioned above were
transferred into call book for the outcome of appeal filed before the Hon’ble
Supreme Court. The appeals were retrieved from call book for decision on the basis

of the Hon’ble Supreme Court order dated 15.04.2015 which reads as under:

“g. The Order-in-Original passed by the Assessing Authority, refusing to give the
penefit of the aforesaid Notification to the respondents, took the view that the
conditions mentioned in Column 3 are not fulfilled in the instant case. The relevant
portion of the said order passed in C.A. No. 7090/99 reads as under :

“It is perhaps relevant to mention here that exemption in the said notification is not
solely based on certificate here that exemption in the said notification is not solely
pased on certificate of the institutions. Had this been so, there was no need of
Column (3), i.e., description of goods, in the notification. From a plain reading of the
Notification, it could be seen that only those goods which are specified in Column (3 )
of the table are exempted. If goods which are not covered in the description as
specified in Column (3) of the table to the Notification, then they are not exempted.
Just a certificate from a Department does not entitle the assessee to clear the goods
without payment of duty as the goods have to meet the description of goods
specified in Column (3) of the table to the Notification.”

5. It is the aforesaid reason given by the adjudicating authority which is the subject
matter of the dispute. We may mention here that the respondents had not produced
any material to show that the goods supplied in question that the transformers were
for scientific and technical purposes.

6. Mr. Meenakshi Arora, Jearned Senior Counsel appearing for the t:espondents,
intends to rely upon some material, which she submits has been downloaded from
the websites of the IITs, Universities, etc., to whom the goods were supplied, in
order to demonstrate that the goods supplied were meant for research. Since this
material was not produced pefore the Commissioner, he did not have any occasion to
verify the same or to consider the effect thereof. We are, thus, of the opinion that it
would be appropriate to remand the case back to the adjudicating authority to
discuss the aforesaid issue in the light of the material that is sought to be produced
by the respondents.

7. We, accordingly, set aside the order passed by the Tribunal and refer the matter
to the adjudicating authority to consider the issue afresh after giving opportunity to
the respondents to place the material before him. The respondents shall also be
accorded personal hearing, if they so desired. Another issue relating to manufacture
which arises in the C.A. No. 7090/99, is not gone into by us on merit and it will be
open to the Department to raise that issue also before the appropriate forum. i

8. In the instant appeals also, I observe that the impugned order passed by the
adjudicating Authority, refusing to give the benefit of the aforesaid Notification to
the respondents, took the view that the conditions mentioned in Column 3 are not

fulfilled in the instant case, as obse_rved by the Hon’ble Supreme Court vide para 4
/neg “aduced any material to show that the goods
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supplied in question that the transformers were for scientific and technical
purposes. To putin a nutshell, the requirement was that the goods would be meant
for use of research by scientific and technical institutions. The Hon'’ble Supreme
Court has observed that the assessees had not produced any material to show that
the goods supplied in question that the transformers were for scientific and
technical purpose and the case have been remanded to the adjudicating authority
to consider the issue afresh and the assessees were allowed liberty to place the
material before him. I observe that the order of the Hon’ble Supreme Court Covers
the present appeals filed by the appellant also. In the circumstances, these cases
require further probe and examination as directed by the Hon’ble Supreme Court.
Further, the Hon'ble High Court of Gujarat has also directed that” if the order of
CESTAT is either reversed or suspended by the Apex Court, the Commissioner will
take appropriate view in the matter. » Further, I observe that the appeal filed by the
appellant in respect of OIO confirmed by the authority pertains to subsequent
periods have been remanded by me vide OIA No. AHM-EXCUS-002-APP-323-17-18
DATED 21.02.2018, in view of Hon'ble Supreme Court order.

9. Therefore, by following the decisions supra, the case is remanded back to the
original authority for proper findings. The appellant is directed to produce all the
material that it wishes to rely on before the adjudicating authority as well any other
evidence in support of its claim to exemption under the said Notification, when the

case is posted for personal hearing.

10. In view of above discussions, I set aside the impugned order and allow all

the four appeals mentioned at para 1 above by way of remand. Sdicdal gRI &Sl @I

¢ afiet o1 FUeRT SWIEd Wi | f5a1 W 21 The appeals filed by the appellant and
Shri Hardik H Medh stand disposed of in the above terms.
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argeh (arfied-1)
Date: 27 / 12/ 2018
Attested

A l—’\-
(Mohanan \\ﬁ!) ‘% )I ‘j
Superintendent (Appeals)

Central Excise, Ahmedabad.

By R.P.A.D.

To
1) M/s Inductotherm (India) Pvt. Ltd.,
Plot No. SM-6, Road No.11,
Sanand-1I Industrial Estate, Bol-village,
Sanand, Ahmedabad - 382 170
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2) Shri Hardik H Medh,
Financial Controller & Company Secretary
M/s Inductotherm (India) Pvt. Ltd.,
Plot No. SM-6, Road No.11,
Sanand-II Industrial Estate, Bol-village,
Sanand, Ahmedabad - 382 170.

Copy to:
1. The Chief Commissioner of C.G.S.T., Ahmedabad.
2. The Commissioner of C.G.S.T., Aahmedabad North
3. The Additional Commissioner, C.G.S.T.(System),Ahmedabad North
4. The Deputy Commissioner, C.G.S.T. Division: V,, Ahmedabad. North

VS./GUérd File.
6. PA.




